IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

AMERI CAN | NTERSTATE | NSURANCE
COVPANY OF GECRG A PLAI NTI FF

V. CAUSE NO. 1:93Cv292-B-D

MAX VWHI TE d/ b/a MAX WHI TE
TRUCKI NG COVPANY, | NC. DEFENDANT

MVEMORANDUM OPI NI ON

This cause is presently before the court on the notion of
Anmerican Interstate Insurance Conpany of Georgia ("Anmerican
Interstate”) for summary judgnent. Upon consideration of the
nmotion, the defendant's response thereto, and the nenoranda
submtted by the parties, the court is prepared to rule.

This is a declaratory judgnent action brought by Anerican
| nt er st at e seeki ng an adj udi cati on and decl arati on of rights under
its conprehensive general liability policy of insurance issued to
Max White d/b/a Max Wite Trucking Conpany, Inc. ("Wite
Trucking"). Jurisdictionis predicated on diversity. 28 U S.C. 8§
1332.

FACTS

The underlying tort case arises froma notor vehicle collision
on July 19, 1991 involving a truck driven by Herbert David Farris
and a truck towng a trailer driven by an enployee of Wite
Trucking in the vicinity of the Natchez Trace Parkway overpass in
Tupel o, Lee County, Mssissippi. The trailer, carrying a knuckle
boom | oader apparatus, collided with the overpass of the Natchez
Trace causing the subsequent collision of Farris's truck with the

trailer. Farris sued Wiite Trucking (formerly Max Wi te Loggi ng



Conpany) and others, claimng that Wite Trucking s enployee was
operating his vehicle in the course and scope of his enpl oynent
with Wiite Trucking, and that White Trucking is liable to Farris
t hrough vicarious liability, respondeat superior and ot her theories
of i nputed negligence.

American Interstate issued a conprehensive general liability
policy of insurance (nunber 91G.M5102801) providing bodily injury
l[iability and property damage liability i nsurance coverage to Wite
Trucking for the period January 2, 1991 to January 2, 1992. The
case was filed in the Northern District of Mssissippi, Eastern
Di vi sion, on Septenber 19, 1991 (cause nunber 1:91CV259-S-D). That
case has now settled. Anerican Interstate provided Wite Trucking
with a defense in that cause. The plaintiff has also indicated to
the court that it is currently providing Wite Trucking a defense
in a subrogation action brought by Scottish Lion Insurance Conpany
involving the sane autonobile collision pending in the Circuit
Court of Lee County, M ssissippi (cause nunber 94-168-R-L).

The plaintiff filed the present action for declaratory
j udgnment on QOctober 1, 1993. Anerican Interstate submts that it
has no duty to defend or indemify pursuant to a standard "auto
exception” clause in its policy and has now noved for summary
j udgnent .

STANDARD FOR SUMVARY JUDGVENT

On a notion for summary judgnent, the novant has the initial

burden of showi ng the absence of a genuine issue of material fact.

Celotex Corp. v. Catrett, 477 U S. 317, 325, 91 L. Ed. 2d 265, 275




(1986) ("the burden on the noving party may be discharged by
"showing' . . . that there is an absence of evidence to support the
non-novi ng party's case"). Under Rule 56(e) of the Federal Rules
of Cvil Procedure, the burden shifts to the non-nobvant to "go
beyond the pleadings and by . . . affidavits, or by the
'depositions, answers to interrogatories, and adm ssions on file,'
designate 'specific facts showng that there is a genui ne i ssue for

trial."" Celotex Corp., 477 U. S. at 324, 91 L. Ed. 2d at 274.

That burden is not discharged by "nere allegations or denials.”
Fed. R Cv. P. 56(e). Al legitimte factual inferences nmust be

resolved in favor of the non-novant. Anderson v. Liberty Lobby,

Inc., 477 U.S. 242, 255, 91 L. Ed. 2d 202, 216 (1986). Rule 56(c)
mandates the entry of summary judgnent "against a party who fails
to make a showing sufficient to establish the existence of an
el enent essential to that party's case, and on which that party

wi |l bear the burden of proof at trial." Celotex Corp., 477 U. S

at 322, 91 L. Ed. 2d at 273. Before finding that no genui ne issue
for trial exists, the court nust first be satisfied that no

reasonabl e trier of fact could find for the non-novant. Matsushita

El ec. Indus. Co. Ltd. v. Zenith Radio Corp., 475 U. S. 574, 587, 89

L. Ed. 2d 538, 552 (1986). The court here finds no factual dispute
whi ch woul d preclude a grant of summary judgnent to the plaintiff.
DI SCUSSI ON

It is a basic truismof common |aw that contracts, including
i nsurance contracts, when cl ear and unanbi guous, nust be construed

exactly as witten. To this law, the court is bound. Lowery v.



GQuaranty Bank and Trust Co., 592 So. 2d 79, 82 (Mss. 1991); Ford

v. Lamar Life Ins. Co., 513 So. 2d 880, 886 (Mss. 1987); Giffin

v. Maryland Cas. Co., 213 Mss. 624, 57 So. 2d 486, 489 (1952);

Davenport v. St. Paul Fire and Marine Ins. Co., 978 F.2d 927, 930

(5th Cr. 1992) (Mssissippi law) (where insurance contract is
pl ain and unanbi guous, it cannot be rewitten by the court);

Foreman v. Continental Cas. Co. 770 F.2d 487 (5th G r. 1985)

(M ssissippi |aw) (clear and unanbi guous insurance contracts nust
be construed exactly as witten). "The construction and effect of
an i nsurance policy are matters of lawto be deci ded by the court.™

Jones v. Southern Marine & Aviation Underwiters, Inc., 888 F.2d

358, 360 (5th Cir. 1989) (citations omtted), aff'g, 739 F. Supp.
315 (S.D. Mss 1988). "No rule of construction requires or permts
the court to nake a contract differing from that made by the
parties thenselves, or to enlarge an insurance conpany's
obl i gations where the provisions of its policy are clear." Fornan,

770 F.2d at 489 (quoting State Auto. Miut. Ins. Co. of Colunbus,

hio v. dover, 176 So. 2d 256, 258 (Mss. 1965)).

Wth this in mnd, the insurance policy in question is, in
pertinent part, as follows:

l. COVERAGE A -- BODILY I NJURY LIABILITY

COVERAGE B -- PROPERTY DAMAGE LI ABILITY

The conmpany will pay on behalf of the insured all
suns whi ch the insured shall becone legally obligated to
pay as damages because of

A. bodily injury or

B. property danage
to which this insurance applies, caused by an occurrence
Excl usi ons

Thi s i nsurance does not apply:



(b) to bodily injury or property damage arising out of
t he ownership, maintenance, operation, use, |oading or
unl oadi ng of:

(1) any autonobile . . . owned or operated by .
any insured, or
(2) any other autonobile . . . operated by any
person in the course of his enploynent by any
i nsured[.]

(d) to bodily injury or property damage arising out of
and in the course of the transportation of nobile
equi pnent by an autonobi |l e owned or operated by . . . any
i nsured[.]

The definitions section of the policy defines "autonobile" as:

a land notor vehicle, trailer or sem-trailer designed
for travel on public roads (including any nmachinery or
apparatus attached thereto).

The definitions section of +the policy defines "nobile
equi pnent" as:

a land vehicle (including any machinery or apparatus
attached thereto), whether or not self-propelled, (1)
not subject to notor vehicle registration, or (2)
mai nt ai ned for use exclusively on prem ses owned by or
rented to the nanmed insured, including the ways
i mredi ately adj oi ni ng, or (3) designed for use
principally off public roads, or (4) designed or
mai nt ai ned for the sol e purpose of affording nobility to
equi pnent of the follow ng types form ng an i ntegral part
of or permanently attached to such vehicle: power
cranes, shovels, |oaders, diggers and drills; concrete
m xers (other than mx-in-transit type); graters,
scrapers, rollers and other road construction equi pnent;
air conpressors, punps and generators, i ncl udi ng
sprayi ng, welding and building cleaning equipnent; and
geophysi cal exploration and well servicing equipnent].]

In the instant cause, the defendant does not dispute the fact
that the collision was an accident arising out of the ownershinp,
mai nt enance, operation, and use of an autonobile owned by Wite

Trucking to transport nobil e equi pnment. The defendant al so admts



that the plaintiff's truck was an "autonobile"” and that the trailer
attached to it was "nobile equi pnment" as defined by the policy.!?
Based on the | anguage of the policy, it appears the parties
i ntended to exclude fromcoverage the type of accident at issue in
the underlying tort action. See Anerican Interstate Ins. Co. of GA
v. Smthie's Logging Co., No. 3:93CV609-Br-N (S.D. Mss. March 28,
1995) (interpreting sanme policy as excluding injuries related to
aut onobi | e acci dents). The | anguage of the policy is clear and
creates no doubt as to Anerican Interstate's obligations to the
def endant. Those obligations were not triggered by the accident
that was the subject of this litigation. Thus, the court finds no
duty to indemify as there was no coverage provided under the
express terns of subsections I(b)(2) and/or (d) of the policy.
The duty to defend, however, is not necessarily co-extensive
with the wultimate liability wunder the policy. Uni ver sa

Underwiters Ins. Co. v. Anerican Mdtorist Ins. Co., 541 F. Supp.

755, 762 (N.D. Mss. 1982). "Under Mssissippi law, an insurer's

duty to defend an action against its insured is neasured, in the

Worthy of note is the extent of the defendant's response to
the notion for summary judgnment. After admtting to all the
facts outlined in the plaintiff's notion and item zation of
facts, the defendant sinply adds:

that the insurance policy speaks for itself and would

ask the Court to review the insurance policy, the

pur poses for which the insurance policy was taken out,

and render a deci sion based upon the actual

interpretation of the insurance policy. . . . [T]here
may be sone questions as far as the purposes of the

i nsurance, the reason the insurance was taken out,

whi ch could only be provided by testinony of insurance

agents, defendants, and any other people involved in

the said i nsurance contract.

6



first instance, by the allegations in the plaintiff's pleadings,
and only if the pleadings state facts which bring the injury within
the coverage of the policy is the insured required to defend.™

EEEOC v. Southern Pub. Co. Inc., 705 F. Supp. 1213, 1215 (S.D

Mss. 1988) (citations omtted), aff'd, 894 F.2d 785 (5th Gr.
1990). This duty depends on the liability potentially created by
the allegations of the conplaint. "[T]he insurer is obligated to
defend regardless of its ultimte lability and regardl ess of the
fact that the suit nmay be groundless, false, or fraudulent.
Conversely, where a conplaint alleges facts which fall within a
policy exclusion, the insurer is not obligated to defend unless it
|ater learns or is apprised of facts which indicate coverage."

Meng v. Bitum nous Cas. Corp., 626 F. Supp. 1237, 1240-41 (S.D

Mss. 1986). Cearly, the occurrence here falls squarely within
the exclusions applicable through subsections I(b) and (d) of
American Interstate's general liability insurance policy. Al of
the allegations in the conplaint that relate to Wite Trucking
center around the negligence in the operation, mai ntenance, use and
| oadi ng of the truck and trailer. Therefore, the conplaint alleges
no theory of liability that would cause the duty to defend to
arise.

Once the noving party has properly supported its notion for
summary judgnent, the nonnoving party may not rest upon nere
al l egations or denials, but nust set forth specific facts show ng
a genuine issue for trial, relying upon the types of evidentiary

materials contenplated by Federal Rule of G vil Procedure 56.



Celotex Corp., 477 U.S. at 324. Taking the evidence in the |ight

nost favorable to the defendant, the court finds that there is no
genui ne i ssue of fact present, and there are no underlying facts in
di spute that would prevent application of the exclusion as
interpreted by the court. As a result, no coverage is provided
under the policy for any of the clains against Wiite Trucking
enconpassing the underlying tort action. Since the underlying
conpl ai nt does not exceed the bounds of the exclusion, the court
also finds that there is no duty to defend. See Jones, 739 F.
Supp. at 324.
CONCLUSI ON

For the foregoing reasons, the plaintiff's notion for sunmary

judgnment wll be granted. An order in accordance with this
menor andum opi nion will issue.
TH'S, the __ day of August, 1995.

NEAL B. BI GEERS, JR
UNI TED STATES DI STRI CT JUDGE



